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Before:  GOODWIN, W. FLETCHER, and FISHER, Circuit Judges.  

Francisco Videz-Ruiz, a native and citizen of Guatemala, petitions for

review of the Board of Immigration Appeals’ (“BIA”) order denying his motion to

reopen removal proceedings conducted in absentia.  We have jurisdiction under 8
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U.S.C. § 1252.  We review for abuse of discretion the denial of a motion to reopen,

Cano-Merida v. INS, 311 F.3d 960, 964 (9th Cir. 2002), and review de novo claims

of ineffective assistance of counsel, Dearinger v. Reno, 232 F.3d 1042, 1044-45

(9th Cir. 2000).  We grant the petition for review.  

The BIA abused its discretion in denying Videz’s motion to reopen alleging

ineffective assistance of counsel because Videz substantially complied with the

requirements contained in Matter of Lozada, 19 I. & N. Dec. 637 (BIA 1988), and

the legitimacy of his claim was “plain on the face of the administrative record.” 

See Rojas-Garcia v. Ashcroft, 339 F.3d 814, 824-25 (9th Cir. 2003).  Videz was

prejudiced by his counsel’s untimely filing because his contentions on appeal

might have been successful.  See id.; see also Dearinger, 232 F.3d at 1045 (failure

to file a timely appeal creates a presumption of prejudice).  Accordingly, we

remand to the BIA to grant Videz’s motion to reopen.  

PETITION FOR REVIEW GRANTED; REMANDED.  


